PURSUANT TO INTERNAL REVENUE CODE
SECTION 7463(b),THIS OPINION MAY NOT
BE TREATED AS PRECEDENT FOR ANY
OTHER CASE.




T.C. Summary Opinion 2010-108

UNI TED STATES TAX COURT

ALLI SON LEA MULLI NS, Petitioner,
AND BI LLY CRAI G MULLINS, Intervenor V.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket No. 16987-08S. Filed August 2, 2010.

Al lison Lea Mullins, pro se.

Billy Craig Mullins, pro se.

Tinmothy S. Sinnott, for respondent.

RUVE, Judge: This case was heard pursuant to the provisions
of section 7463 of the Internal Revenue Code in effect when the

petition was filed. Pursuant to section 7463(b), the decision to

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code as anended, and all Rule references are
to the Tax Court Rules of Practice and Procedure.
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be entered is not reviewable by any other court, and this opinion
shall not be treated as precedent for any other case.

Respondent determ ned a $2,990 deficiency in petitioner’s
2006 Federal inconme tax. The issues for decision are:

(1) Whether petitioner is entitled to dependency exenption
deductions clainmed for intervenor’s children for the 2006 tax
year;

(2) whether petitioner is entitled to child tax credits for
2006 with respect to intervenor’s children; and

(3) whether petitioner is entitled to relief fromjoint and
several liability under section 6015(b), (c), or (f) for the
deficiency as determ ned by respondent.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference.

At the tinme the petition was filed, petitioner resided in
| ndi ana and intervenor resided in Kentucky. Petitioner and
intervenor were married in July 2003 and separated in March 2007.
Before they separated petitioner and intervenor filed a joint
Federal inconme tax return for the 2006 tax year. Petitioner and
i ntervenor were divorced as of May 25, 2007. The parties’

settl ement agreenent and decree of dissolution of marriage does
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not contain any provisions regarding which of the parties is
Iiable for paynent of the proposed deficiency for 2006.

Before May 23, 2003, intervenor had been nmarried to Sandra
M Millins, with whomintervenor had two children, hereinafter
referred to as J.C M and S.L.M? The dissolution of marriage
contract and agreenent between intervenor and Sandra M Ml lins
provi ded that intervenor would have the right to claimJ.C M,
but not S.L.M, as a dependent for Federal inconme tax purposes
for all years beginning in 2003, provided that intervenor
remai ned current in satisfying his child support obligation.

In addition to his children with Sandra M Mil | i ns,
intervenor also had a child, hereinafter referred to as EME M,
with Monica Gail Ely. Pursuant to an Indiana court order (court
order) dated May 17, 2002, intervenor was given the right to
claimE. ME M as a dependent on his Federal incone tax return
for 2000, and for all future even-nunbered years, provided that
he and Ms. Ely executed all docunents necessary in order to
effectuate the incone tax provisions provided in the court order.

Petitioner prepared a joint 2006 Federal incone tax return
on behalf of herself and intervenor. On the return petitioner
and intervenor clai ned dependency exenption deductions for J.C M

and EME M In addition, petitioner and intervenor clainmed

2The Court refers to minor children by their initials. See
Rule 27(a)(3).
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child tax credits for both children. Petitioner and intervenor
failed to include Form 8332, Release of Claimto Exenption for
Child of Divorced or Separated Parents, with respect to either
J.CM or EME M when the return was fil ed.

On the joint return petitioner and intervenor reported an
over paynent of $3,469 in their Federal incone tax. Upon
i ssuance, the refund of the clainmed overpaynent was reduced by
$1,022.18 in order to satisfy a child support obligation of
intervenor. The bal ance of the overpaynent was directly
deposited into petitioner’s personal savings account on March 16,
2007, just 2 days before petitioner and intervenor separated.

During the 2006 tax year petitioner and intervenor earned
wages of $24,914.67 and $8,948.75, respectively; i.e., $33,863.42
in conbi ned wages. In addition to these wages intervenor
recei ved unenpl oynment benefits totaling $13,579. On the 2006
return petitioner and intervenor reported the wages and
unenpl oynment benefits and cl ai mred dependency exenptions for
t henmselves, J.C M, and EME M

Petitioner attached to the return a Form 8379, Injured
Spouse Allocation, listing herself as the injured spouse. On the
Form 8379 petitioner allocated all the wages and unenpl oynent
conpensation received by petitioner and intervenor to herself.
Petitioner attached Form 8379 because she was aware that

intervenor was in arrears on his child support obligations.
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During the 2006 tax year petitioner maintai ned a checking
account and a savings account in her nanme al one. Expenses were
paid out of those accounts, as the intervenor naintained no
accounts of his own. Petitioner has remarried and her current
surnane i s Brassfield.

Di scussi on

CGenerally, the Comm ssioner’s determnation in the notice of
deficiency is presuned correct, and the taxpayer bears the burden
of proving error in the Conm ssioner’s determ nations. Rule

142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Under

section 7491(a), the burden of proof with respect to any factual
i ssue shifts to the Conm ssioner if the taxpayer introduces
credi ble evidence with respect to that issue. Rule 142(a)(2).
Petitioner has neither clainmed nor shown eligibility for a shift
in the burden of proof.

| . Dependency Exenpti on Deducti ons

Cenerally, a taxpayer nmay cl ai m dependency exenption
deductions for all individuals who are dependents of the taxpayer
for the tax year. Sec. 151(a), (c). “Dependent” is defined by
section 152(a) as including “a qualifying child’. Sec.

152(a)(1). In order to be a qualifying child, the child nust
share the sane principal place of abode as the taxpayer for nore

t han one-half of the taxable year at issue. Sec. 152(c)(1).
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Petitioner and intervenor did not have custody of J.C M and
EEME M, nor did they share an abode with themfor nore than
one-half of the 2006 tax year. The record shows that Sandra
Mul I'ins and Ms. Ely had custody of their respective children. As
a result, intervenor was the noncustodial parent of both J.C M
and EME M

Where there are divorced or separated parents, special rules
may determ ne which parent may claima dependency exenption
deduction for a dependent child. Section 152(e) specifies how to
determ ne the dependent status of children of divorced parents.
Section 152(e)(1) applies if a child receives nore than one-half
of his support fromhis parents; the parents are divorced,
separated, or |live apart; and the parents have custody of the
child for nore than one-half of the tax year.

I f the requirenents of section 152(e)(1) are net, the
custodi al parent may claimthe exenption, unless all of the
criteria for one of the exceptions in section 152(e) are net.

The only exception relevant here is section 152(e)(2), which
provi des that the noncustodial parent may cl ai mthe dependency
exenpti on deduction for a cal endar year if the custodial parent
signs a witten declaration (in such manner and form as the
Secretary may by regul ati ons prescribe) that such custodi al

parent will not claimthe child as a dependent for the taxable
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year, and the noncustodi al parent attaches the declaration to his
return for the taxable year

The regulations in effect for the 2006 tax year specify that
the declaration required under section 152(e)(2) nust be made
either on a conpleted Form 8332 or on a statenent conformng to
t he substance of Form 8332. Sec. 1.152-4T(a), RA-3, Tenporary
| ncone Tax Regs., 49 Fed. Reg. 34459 (Aug. 31, 1984). Form 8332
requi res a taxpayer to furnish: (1) The nanes of the children
for whom exenption clains were released; (2) the years for which
the clains were released; (3) the signature of the custodi al
parent; (4) the date of the custodial parent’s signature; (5) the
name of the noncustodial parent claimng the exenption; and (6)
the Social Security nunmbers for the custodial and noncust odi al

parents. Hines v. Conm ssioner, T.C Meno. 2010-97.

Because intervenor was the noncustodial parent for both
J.CM and EME M, petitioner and intervenor were required to
attach for each child either an executed Form 8332 or a statenent
conformng to its substance to their 2006 return in order to
claimthe dependency exenption deductions. See sec. 152(e).
Petitioner and intervenor failed to attach Forns 8332.

The di ssolution of marriage contract and agreenent and the
court order, pertaining respectively to J.CM and EME M, had
t hey been attached to the return would not have constituted

statenents that sufficiently confornmed to the substance of Form
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8332. W have held that a divorce decree that unanbi guously

rel eases the dependency exenption to the noncustodial parent and
is signed by the custodial parent can conformin substance to

For m 8332. Bol ti nghouse v. Conm ssioner, T.C. Menp. 2003-134.

In contrast, an anbi guous or contingent rel ease of the dependency
exenpti on cannot conformin substance to Form 8332. Thonmas v.

Conmi ssioner, T.C. Menp. 2010-11. As a result, the dissolution

of marriage contract and agreenent does not conformto the
substance of Form 8332, as its rel ease of the dependency
exenption deduction for J.C.M is conditioned upon intervenor’s
remai ning current on his child support obligations for the year.?

See Thomas v. Conm Ssi oner, supra.

The court order pertaining to EME M also fails to
substantially conformto the substance of Form 8332. Any
docunent nust satisfy the signature requirenent of section
152(e)(2) in order for that docunent to qualify as a statenent
conform ng to the substance of Form 8332. Mller v.

Commi ssioner, 114 T.C. 184 (2000). Because the court order is

not signed by the custodial parent, it fails to conformto the

subst ance of Form 8332.

3Intervenor’s testinony at trial indicated that he believed
he was behind on child support paynents for both J.C M and
EEME M for the 2006 tax year. Additionally, $1,022.18 of
petitioner and intervenor’s clainmed incone tax overpaynent refund
for 2006 was offset against child support obligations of
i ntervenor.
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Because Forns 8332 were not attached to the 2006 Feder al
inconme tax return petitioner filed, this Court sustains
respondent’s determnation with respect to the dependency
exenpti on deducti ons.

[1. Child Tax Credits

Section 24(a) authorizes a child tax credit with respect to
each qualifying child of the taxpayer. “Qualifying child”, for
purposes of the child tax credit, neans a qualifying child as
defined in section 152(c) who has not yet attained age 17. Sec.
24(c). In addition, a child for whomthe requirenents of section
152(e)(2) are nmet is treated as a qualifying child of the
t axpayer. Sec. 152(e)(1)(B)

Because J.CM and EME M were not qualifying children
under section 152(c), and the requirenents for the exception in
section 152(e)(2) were not satisfied, the children do not satisfy
the “qualifying child” requirenent of the child tax credit under

section 24. Thomas v. Commi ssioner, supra; Wl ker v.

Conmi ssioner, T.C. Menp. 2008-194.

[, | nnocent Spouse Reli ef

Section 6013(d)(3) generally provides that married coupl es
who file a joint income tax return are jointly and severally
liable for any resulting inconme tax liability. A spouse may seek

relief fromjoint and several liability under section 6015 in
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appropriate circunstances. Sec. 6015(b), (c), and (f); dson v.

Conmi ssioner, T.C. Menp. 2009-294.

A.  Section 6015(b)

Section 6015(b) (1) authorizes the Conmm ssioner to grant
relief fromjoint and several liability for tax if the taxpayer
requesting relief satisfies each of the follow ng five
requirenents: (A) Ajoint return has been nmade for a taxable
year; (B) on such return there is an understatenent of tax
attributable to erroneous itens of one individual filing the
joint return; (C the other individual filing the joint return
establishes that in signing the return he or she did not know,
and had no reason to know, that there was such understatenent;
(D) taking into account all the facts and circunstances, it is
inequitable to hold the other individual liable for the
deficiency attributable to such understatenment; and (E) the other
i ndi vi dual elects the benefits of this subsection not |ater than
the date which is 2 years after the date the Secretary has begun
collection activities with respect to the individual making the
el ecti on.

The spouse requesting relief bears the burden of proving
that she satisfies each of these five requirenments. See Rule

142(a); Haltomv. Comm ssioner, T.C Menp. 2005-209. “The

requi renents of section 6015(b)(1) are stated in the conjunctive.

Accordingly, a failure to neet any one of them prevents a



- 11 -
requesting spouse fromaqualifying for relief offered therein.”

Alt v. Conmm ssioner, 119 T.C 306, 313 (2002), affd. 101 Fed.

Appx. 34 (6th Cir. 2004); Haltomv. Conm Ssioner, supra.

Respondent does not dispute that petitioner satisfies the
el ements of section 6015(b) (1) regarding the filing of a joint
return, the attribution of an understatenent of tax to an
erroneous item of the nonrequesting spouse, and tinely el ection,
under section 6015(b)(1)(A), (B), and (E), respectively.*

However, respondent contends that petitioner does not satisfy the
remai ning two requirenents of section 6015(b)(1)(C and (D)

A requesting spouse has know edge or reason to know of an
understatenent if she actually knew of the understatenent or if a
reasonabl e person in simlar circunstances, at the tinme she
signed the return, could be expected to know that the return
cont ai ned an understatenent. Sec. 1.6015-2(c), |Incone Tax Regs.
Al'l of the facts and circunstances are considered in determ ning
whet her a requesting spouse had reason to know of an
understatenent. |d.

In the case before us, the deficiency is based upon
i nproperly clai med dependency exenption deductions and child tax
credits on petitioner and intervenor’s 2006 Federal incone tax

return. Petitioner personally prepared that return and failed to

‘Respondent, through his pretrial nmenorandum concedes that
petitioner has satisfied the elenents of sec. 6015(b)(1)(A), (B)
and (E)
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attach to it either a Form 8332 or a docunent of a substanitally
simlar character, as is required to be eligible for the
dependency exenption deduction. She was aware that the Form 8332
was not attached, and she knew or should have known that because
of this om ssion, she and intervenor were not eligible to claim
t he dependency exenption deductions. Additionally, the fact that
petitioner knew intervenor was behind on his child support
obligations further indicates that she knew that he was not
eligible to claimthe children as dependents, as his right to the
deducti on was expressly conditioned on his fulfilling his child
support obligation.

We find that petitioner has failed to satisfy the
requi renents of section 6015(b)(1)(C because she knew or had
reason to know that she was not justified in claimng the
deductions and credits related to intervenor’s children on their
return.

Under section 6015(b)(1)(D), petitioner also has to
establish that taking into account all the facts and
circunstances, it would be inequitable to hold her liable for the

deficiency in tax for 2006. See Doyle v. Conm ssioner, T.C

Menmo. 2003-96, affd. 94 Fed. Appx. 949 (3d Cr. 2004). Al of
the facts and circunstances are considered in determ ning whet her
it is inequitable to hold a requesting spouse jointly and

severally liable for an understatenent. Sec. 1.6015-2(d), Incone
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Tax Regs. Relevant factors include whether there was any
participation in wongdoing on the part of the requesting spouse.

Doyl e v. Comm ssioner, supra; sec. 1.6015-2(d), Incone Tax Regs.

Petitioner prepared the return on which she clained the

di sal | oned deductions and credits and thereby actually
participated in the action that led to the deficiency. The fact
that petitioner was responsible for the events leading to the
deficiency further indicates that she has not satisfied the
requi renents of section 6015(b) and is not eligible for relief

t her eunder.

B. Section 6015(c)

Under section 6015(c) if the requesting spouse is no | onger
married to or is legally separated fromthe spouse with whom she
filed the joint return, she my elect tolimt her liability for

a deficiency as provided in section 6015(d). DeMattos v.

Conmi ssioner, T.C. Menp. 2010-110. However, the election is not

avai | abl e where the Secretary has denonstrated that the

i ndi vi dual making the election had actual know edge, at the tine
t he individual signed the return, of the itemgiving rise to the
deficiency. Sec. 6015(c)(3)(C. In accordance wth our findings
above we find that the fact that petitioner prepared and filed
the return herself while failing to attach a Form 8332 or a
docunent of substantially simlar character shows that petitioner

had actual know edge of the itens giving rise to the deficiency
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and thereby prevents her fromobtaining relief under section
6015(c).
C. Section 6015(f)

Section 6015(f) allows for an alternative neans of relief
for a requesting spouse who does not otherwi se qualify for relief
under section 6015(b) or (c). Sec. 6015(f)(2). Section 6015(f)
permts relief fromjoint and several liability where it woul d be
inequitable to hold the individual liable for any unpaid tax or
any deficiency. Sec. 6015(f)(1). Under section 6015(f), the
Secretary nmay grant equitable relief to a requesting spouse on
the basis of the facts and circunstances of their case. Sec.
6015(f)(1).

The Comm ssi oner has prescribed revenue procedure guidelines
to be used by Internal Revenue Service (IRS) enployees in
determ ni ng whether a requesting spouse is entitled to relief
fromjoint and several liability under section 6015(f). Rev.
Proc. 2003-61, 2003-2 C.B. 296. Rev. Proc. 2003-61, supra, lists
the factors that I RS enpl oyees are to consider, and the Court
consults those sane factors when reviewing a denial of relief by

the | RS. Devattos v. Conm Ssi oner, supra.

Respondent concedes that petitioner satisfies the threshold

requi renents of Rev. Proc. 2003-61, sec. 4.01, 2003-2 C.B. at
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297,° which nust be satisfied in order for petitioner to be
eligible to submt a request for equitable relief under section
6015(f).

Rev. Proc. 2003-61, sec. 4.03, 2003-2 C.B. at 298-299,
provi des factors to be considered in determ ning whether relief
shoul d be granted to a taxpayer who has satisfied the threshold
requi renents of Rev. Proc. 2003-61, sec. 4.01 but does not
qualify for relief under Rev. Proc. 2003-61, sec. 4.02, 2003-2
C.B. at 298. These factors include: (1) Marital status; (2)
econom ¢ hardship; (3) know edge or reason to know, (4)
nonr equesti ng spouse’s legal obligation; (5) significant benefit;
and (6) conpliance with incone tax laws. 1d. sec. 4.03(2)(a),
2003-2 C. B. at 298-299.

Respondent concedes that petitioner is divorced (factor 1),
that she did not receive a significant benefit fromthe clainmed
dependency exenption deductions (factor 5), and that she has been
in conpliance with Federal incone tax |laws for subsequent years
(factor 6).° Therefore, we find that these factors weigh in

favor of relief. W wll now exam ne the renmaining factors.

SRespondent, through his pretrial nmenorandum concedes that
petitioner satisfies the requirenments of Rev. Proc. 2003-61, sec.
4.01, 2003-2 C B. 296, 297.

Respondent’ s concessi ons regardi ng Rev. Proc. 2003-61, sec.
4.03, 2003-2 C.B. at 298, are also taken fromrespondent’s
pretrial menorandum



Fact or 2: Econom ¢ Har dship

The record regarding the I evel of hardship petitioner would
face is limted. Because she is enployed and has failed to show
the Court what her expenses are, we find that petitioner has not
proven econom ¢ hardship. This factor wei ghs against relief.

Fact or 3: Know edge or Reason To Know

Because we have already found that petitioner had know edge
of the deductions and credits giving rise to the deficiency, we
find that this factor wei ghs against relief.

Fact or 4: Nonr equesti ng Spouse’'s Legal Obligation

Because under the divorce decree neither party has an
obligation to pay the deficiency, we find that this factor is
neutral .

Concl usi on

O the factors discussed, three of them support relief
(marital status, lack of significant benefit, and conpliance with
incone tax laws), two factors weigh against relief (know edge or
reason to know, and econom c hardship), and one factor is neutral
(nonrequesting spouse’s | egal obligation).

Rev. Proc. 2003-61, sec. 4.03(2)(a)(iii)(B), 2003-2 C. B. at
298, provides that in a deficiency case, reason to know of the
itemgiving rise to the deficiency will not be given nore weight
t han other factors; however, actual know edge of the itemw |

wei gh heavily against relief being granted.
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W find that the factors supporting relief are outwei ghed by
petitioner’s actual know edge of itens giving rise to the
deficiency, including her preparation of the tax return and her
failure to include appropriate supporting docunentation for the
deductions and credits clai ned.

On the basis of the foregoing, we hold that petitioner has
failed to carry her burden of showing that she is entitled to
relief fromjoint and several liability under section 6015(f) for
2006.

To reflect the foregoing,

Deci sion will be entered

for respondent.




